Democracy, Citizenship, and Territory. Preserving the Link?

Anna Meine

Defining fixed and mutually exclusive enclaves of legitimate dominion territorially is the dis-
tinctive feature of the modern system of rule, John Ruggie observes. However, since the 1990s,
processes of de- and re-territorialisation have opened up possibilities for new forms of interna-
tional political space and even a ‘multiperspectival polity’ to arise.! Yet, it remains unclear
how these developments will play out and, more particularly, whether democracy could and
should dispense with territorial spaces and boundaries altogether. In fact, democratic theory
exhibits a variety of contradictory ways of dealing with the issue of territory. While some the-
orists dispense with territorial modes of differentiation altogether and conceptualise delibera-
tive and democratic politics cleared of territorial ties,? others defend a strong link between
democracy and territory.® Still others stress the incongruence and spatial expansion of social
and political relations and oppose the principle of exclusive territoriality but still stick to the
mode of territorial differentiation — if not within the state, then, in a territorially shaped multi-
level system.* Thus, the question arises: Are we to hold the line or to cut the ties between
democracy, citizenship, and territory?°

To answer this question, several issues must be addressed: What is the reason for adhering
to territorial forms of democracy and citizenship? Is this connection necessary for democracy
to exist or to function? Or, might the close link between democracy and territory even impede
the functioning of democracy and citizenship? Is democratic theory right to adhere to territorial
spaces and boundaries or is it caught in a “territorial trap”® from which it needs to break free?
To confront these questions, democratic theory needs to elucidate the concepts of territory
which underlie many of its contributions. To evaluate the significance and consider the justifi-
cation of these core tenets, it furthermore needs to contextualise its own approaches by taking
account of relevant additional perspectives on the relation between territory, democracy, and
citizenship. To include citizenship as a third concept informing this discussion might seem odd
at first. However, citizenship is not only an integral part of democracy. Recent debates on
transnational citizenship, i.e. on the claims resident non-citizens and non-resident citizens have
to political rights and participation, show that it opens up a productive and interdisciplinary
perspective on the boundaries of democracy. The perspective of citizenship therefore helps to
recognise and to classify different conceptions of territory as well as their connection to de-

mocracy and citizenship.



I will thus examine three exemplary debates which each focus on either democracy, citizen-
ship, or territory but also discuss the interrelation between all three conceptions. | discuss con-
tributions regarding territorial spaces and democratic boundaries from democratic theory itself
and complement these perspectives by analysing the debates on transnational citizenship and
territorial rights. The debates on territorial rights, as they arise in the context of secession,
migration, and resource distribution, promise to explicitly address the relation between rights
over persons and rights over territory’ and thereby to provide insights into territory’s relation
to democracy and citizenship. As Lea Ypi shows, Lockean acquisition, nationalist attachment,
and Kantian legitimacy-based or permissive theories of territorial rights differ in terms of their
individualist or collectivist, property- or jurisdiction-oriented, unilateral or multilateral out-
look.® The link between rights over persons and rights over territory promises to be multidi-
mensional. The debates on transnational citizenship in turn differentiate between citizenship
status and residence as foundations of political rights claims.® Residence is considered to play
a pivotal role in claims to political rights, participation, and citizenship as it indicates subjection
to a political authority of territorial scope.’® Yet, it would be wrong to reduce questions of
membership to the dimension of subjection and claims to membership to those based on resi-
dence. As only indicator, the latter would ignore the equally relevant dimension of social or
political relations between members, which might cross territorial borders.!! Thus, this debate
indicates that there is more than one aspect of democracy and citizenship to be taken into ac-
count when asking whether to keep or to cut their connection to territorial spaces and bounda-
ries.

Locating the issue of territory within democratic theory in general and debates on demo-
cratic boundaries in particular in the first part of my argument, constitutes a vantage point form
which | present the analyses of different readings of territory which are to follow. Seyla Ben-
habib’s work proves to be an exemplary contribution to contemporary analyses of territorial
spaces and boundaries challenged by globalisation.*? She combines different perspectives to
be taken into consideration when asking about the relation between democracy, citizenship,
and territory. Analysing her position in addition to the debates on territorial rights and transna-
tional citizenship in the second part therefore promises further insights into the multi-dimen-
sional character of territory as well as into the possibilities and limits inherent in the perspective
of democratic theory itself.

In order to avoid taking territorial spaces and boundaries for granted and thereby stepping
right back into the ‘territorial trap’, my analyses in the second part of this paper foreground the

question of territory. In argumentation, | establish the container-space, social-space, and place



conceptions of territory, current in recent sociological, geographical or phenomenological lit-
erature, as analytical framework. I aim not only to dissect the different notions of territory
present in recent debates on democracy, transnational citizenship, and territorial rights, but also
to analyse the various types of connections between democracy, citizenship, and territory as
they correlate with these readings. Understandings of territory vary between seperate concep-
tions of space and place, yet — depending on the dimension of democracy or citizenship they
allude to — they exhibit the same patterns of meaning in all three debates under scrutiny.

In the third part, I pull together the individual lines of argument discussed in the prior sec-
tions. Discussing the interrelation between the three conceptions of territory, | argue that nei-
ther democracy and citizenship necessarily depend on (a) territory and that this connection
should not be dismissed lightly. While the container- and social-space conceptions and, above
all, their variation can be interpreted as a feature of democratic orders, | support the criticism
levelled against strong place conceptions of territory and of any exclusive reading or reification
of territory. | conclude by developing two analytically separate questions concerning the justi-
fication and the functioning of territorial spaces and boundaries, both of which need to be an-
swered when assessing the connection between democracy and territory — by proponents of
holding the line as well as by advocates of cutting the ties between them. These questions
indicate that although territory is not indispensable to democracy and citizenship, it might con-
tinue to be of value to democratic orders —as long as it is not reified as an isolated and exclusive
entity and as long as there are no functional equivalents to territorial spaces and borders better
suited to guarantee its functions. Thus, while the principle of exclusive territoriality becomes
increasingly questionable under present conditions, nested political jurisdictions of the EU and
contributions to democratic theory itself provide us with possible pathways to renegotiate our
understanding of territory and its connection to democracy and citizenship.

1 Democratic theory and the question of territory
As it is mostly concerned with the rule of, by, and for the people, it is not obvious what demo-
cratic theory has to say on the issue of territory. And indeed, territoriality and territory seem to
constitute no primary concern for democratic theory. Nonetheless, territorial spaces surface
throughout different strands of democratic theory and the so-called boundary paradox high-
lights the question of democratic boundaries.

First, territorial spaces constitute a background for democracies which, even today, remains
mostly unquestioned. State institutions, demos, and territorial space are assumed to interlock.

In line with his liberal nationalism, David Miller not only asserts that a nation must have a



homeland. He also uses the notion of territory to link nation and state because national self-
determination is understood to depend on “legitimate authority over a geographical area.”*® A
similarly unchallenged link between demos, state, and territory, can be found in Michael
Walzer’s writings. Yet, while he also understands territory to influence a political community’s
identity, his main arguments are functional: Questions of distributive justice are to be dealt
with within geographical spaces. Without a state’s territory, effective national self-determina-
tion is bound to fail.1* In a rare effort to systematically discuss the link between democracy and
territory and to render underlying arguments explicit, Thomas Christiano argues that the link
between (existing) territories and democracies should be preserved, even under conditions of
globalisation, if they do not cause serious injustice, for two reasons: First, he takes a territory
to constitute the foundation of a state’s capacity for justice, i.e. for assuring that a social and
political order be just and the application of the law be in line with the principle of individual
equality. Second, a territory is said to constitute the common world of all those who reside
within it and who are linked by a variety of different forms of interdependence.® However, not
only can the effectiveness of territorial spaces in guaranteeing justice as well as their character
of constituting common worlds be challenged under conditions of globalisation (see above).
These conditions also indicate that, on a more conceptual level as well, it is necessary to discuss
territorial boundaries when assessing the link between democracy and territory.

Second, therefore, the question of territory and democracy touches upon the paradox of
democratic boundaries and thus upon the problem that decisions about these boundaries delin-
eate the inherent limits of democratic theory because there is no way to decide democratically
about the boundaries of the demos. As Frederick Whelan famously stated: “Democracy can be
practiced for making collective decisions once the collectivity has been defined, but democratic
methods themselves are inadequate to establish the bounds of the collectivity, whose existence
democratic theory simply presupposes.”®® It is noteworthy, however, that the boundary prob-
lem is more prominently discussed with reference to people than to jurisdictional units,*” with
reference to civic boundaries rather than to territorial borders. The contributions by Sofia
Né&sstrom and Paulina Ochoa Espejo illustrate the challenges this implies.

Sofia Nasstrom takes up Whelan’s thoughts. She argues for solving the boundary paradox
procedurally by understanding the constitution of the people as a recurrent event and defends
a radical notion of its democratic contingency. She thus embraces the inevitable gap in the
constitution of the demos as “productive, a generative device that helps to foster ever new
claims for legitimacy””*® which provides a means to challenge not only policies of naturalisation

but the principles of our international order and the form of democracies themselves as political



claims. Against this background, the fact that Nasstrom does not explicitly distinguish civic
and territorial boundaries of the people might indicate two things: On the one hand, the cate-
gorical character of her remarks suggests that she also implies territorial borders when discuss-
ing democratic boundaries. On the other hand, however, the lack of reference to territorial bor-
ders might indicate that territory escapes from the legitimatory productivity which she takes to
lie at the heart of the boundary problem. Paulina Ochoa Espejo chooses an opposing approach
to the boundary paradox. She argues that even if statist, culturalist, nationalist, and cosmopol-
itan approaches take different points of departure when discussing the boundary paradox, they
all ultimately “rely on the notion of a well-defined territory to demarcate the people. They all
tacitly make the people a function of a well-defined territory.”*® In contrast, she herself argues
in favour of taking the notion of territory as point of departure, of defining it independently of
the people and their decisions, and of taking territorial boundaries as independent indicators
for demarking democratic boundaries. Thus, she approaches the contingency of the people not
as an opportunity for continuous democratic decisions but turns to territory itself in an attempt
to close the gap in the legitimation of the demos.

The contributions just recited not only indicate that, under conditions of globalisation,
boundaries constitute a highly contended issue, but also that territorial spaces and territorial
boundaries need to be discussed and analysed in relation to each other. They constitute two
interrelated points of departure for questioning, analysing, and discussing the relation between
democracy, citizenship, and territory which, as a question of the frame, touches upon the back-
ground conditions of democratic orders but also raises questions of the legitimation of these
orders and their boundaries themselves. So far, however, the discussion remains fragmentary.
To some degree, the work of Seyla Benhabib reflects this state of affairs. To some degree,
however, she interlinks different strands of argumentation and thereby offers a more complex
approach to the issues discussed.

First of all, she focusses on the major developments underlying any inquiry into the future
of territory as she tries to confront the challenges of globalisation and migration to democracy
and citizenship. Central among these challenges are the disaggregations of sovereignty and
citizenship:?° A disaggregation of sovereignty indicates changes in the relation between juris-
diction and territory. Sovereignty eludes the control of the demos; the legitimacy of law and
the reliability of jurisdictions are endangered. A disaggregation of citizenship refers to the fact
that collective identity, political rights, and social rights become increasingly separate and that

more and more people enjoy civic liberties and social rights but do not share in political self-



determination. Thus, Benhabib problematizes civic boundaries, i.e. the political membership
boundaries of a demos, as well as mistaken understandings of exclusive sovereignty.

In order to meet the challenges of globalisation, Benhabib negotiates the relation between
democratic theory and cosmopolitan thought.?! On the one hand, she argues for moral, justifi-
catory, and juridical universalism and for recognising every person’s right to have rights. On
the other hand, she considers particular processes of democratic decision-making as only ade-
quate and legitimate way for political communities to legislate and introduce human rights
norms into their law. Thus, Benhabib values the border transcending character of cosmopolitan
norms but also argues for the necessity of closure for democratic practices, which she traces to
the logic of democratic representation and links to territorial spaces:

“Precisely because democracies enact laws that are supposed to bind those who legiti-

mately authorize them, the scope of democratic legitimacy cannot extend beyond the

demos which has circumscribed itself as a people upon a given territory. Democratic
laws require closure precisely because democratic representation must be accountable to

a specific people.”??

Negotiating the two traditions, Benhabib calls for a dynamic concept of political member-
ship:2 In order to allow for democratic representation, membership in the demos is necessarily
bounded. However, it can always become subject to democratic change via democratic itera-
tions. Repeated initiatives by civil society actors within states as well as across borders and
levels of governance are to cause processes of deliberation and reflection about human rights
which, in turn, inform democratic decision-making by particular demoi. Benhabib thus offers
insights into the constitutive relation of citizenship and democracy and proposes a procedural
approach to the boundary problem: Particular demoi may draw their boundaries democratically,
yet decisions remain open to re-negotiation as part of an ongoing process of democratic self-
constitution of the demos itself. In sum:

“The new politics of cosmopolitan membership is about negotiating this complex rela-

tionship between rights of full membership, democratic voice, and territorial residence.

While the demos, as the popular sovereign, must assert control over a specific territorial

domain, it can also engage in reflexive acts of self-constitution whereby the boundaries

of the demos can be readjusted and democratic sovereignty itself can be disassembled or

reaggregated.”?*



At this point, it is worthwhile and appropriate to foreground the territorial dimension of the
argument. Benhabib recognises a crisis of territoriality; the disaggregation of sovereignty is
considered to go hand in hand with a deterritorialisation of law as well as identities and loyal-
ties.® Yet, she affirms the necessity of territorial spaces as well as of territorial boundaries
throughout her work. Democracy is understood to rely on territorial spaces and boundaries.
The acts of self-constitution and closure by the demos are understood in civic and territorial
ways. “The will of the democratic sovereign can extend only over the territory under its juris-
diction ... Therefore, at the same time that the sovereign defines itself territorially, it also de-
fines itself in civic terms.”?® But while Benhabib elaborately discusses democratic processes
and institutions as well as the construction of civic boundaries, their links to territorial spaces
and borders are taken for granted. In view of the contingency of democratic jurisdictions,
demoi, and their boundaries, the continuing importance of territorial spaces and boundaries is
ambivalent at best.?’

Thus, Benhabib’s work underlines the notion that the relation between democracy and ter-
ritory is a complex one. Notions of territorial spaces and boundaries are intertwined and need
to be discussed as such. They are widely accepted as relevant to democratic institution-build-
ing, yet seem to contradict the contingent character of democratic orders and boundaries,
providing them with stability and guaranteeing their effectiveness. Once the question of bound-
aries is established as a political question calling for legitimate decisions, democratic theory
therefore needs not only to negotiate universalism and particularism, but also to answer the
questions of whether to accept existing political orders and borders on the one hand and of how
to deal with political or democratic contingency on the other. The task for democratic theory
is to develop an understanding of territory which is able to negotiate the contingency of dem-
ocratic orders, their spaces and boundaries and acknowledge and evaluate the contribution of
territory to democratic institution-building at the same time. Only then can we attempt to an-
swer the question whether we are to preserve or to abolish the link between democracy, citi-
zenship, and territory. Benhabib’s contributions serve as a stepping stone into the heart of these
discussions and therefore complement the debates on territorial rights and transnational citi-

zenship in the analyses which are to follow.

2  Conceptions of territory and their relations to citizenship and democracy
Lea Ypi traces the roots of the concept of territorium to terra (= land) and torium (= belonging
to). “The word, therefore, indicates the possession of a geographical unit by an agent.”? The

possible agents and their relation to their geographical units are subject to the debates analysed



in the subsequent paragraphs. Container-space, social-space, and place conceptions of territory,
which I will introduce and reconstruct by reference of these debates in turn, each provide dif-
ferent understandings of the geographical unit a territory constitutes and as well as of its bound-
aries. Thus, each of them contributes to a multi-dimensional understanding of territory and
each also establishes a different connection between democracy, citizenship, and territory. As
the same patterns of connecting democracy, citizenship, and territory reappear throughout the
debates under scrutiny, they prove not to depend on the context of a specific debate. The indi-
vidual conceptions of territory correlate, instead, with different dimensions of democracy and

citizenship they allude to or activate.

2.1 Container-Space Conception: Territory as More than a Background Assumption?
As the name itself illustrates, the container conception of space imagines space as a box or
container that encloses the persons, beings or goods within. In this sense, space as a concept
rooted mainly in mathematics and physics is imagined as homogeneous and independent of its
content. It constitutes the unquestioned background to actions or events, social institutions and
social change.?® From a phenomenological perspective, Bernhard Waldenfels criticises that
“mere space is nobody’s space”’: As an empty box, it turns specific places into indifferent
positions in space. Space thereby becomes divisible and measureable, but it does not carry any
meaning itself. Sassen concludes: “To exaggerate for the sake of clarity, the focus on the state’s
authority over its borders has led to a naturalising of territory as what is encased in national
borders. And this, I find, leads to an analytic pacifying or neutralising of the category terri-
tory.”! Despite Agnew’s heavy criticism, this conception continues to be present not only as
basis of conceptions of territoriality, which rely, as Ruggie points out, on the existence of “ter-
ritorially defined, fixed, and mutually exclusive enclaves of legitimate dominion™32, but also in
current debates on territorial rights, citizenship, and democracy.

Definitions of territorial rights consider territorial spaces first and foremost as a receptacle
for persons and resources over which a collective or political authority exercises these rights.
Territory is imagined as a space within which social interaction and political practice takes
place — protected from any arbitrary interference by outsiders. Territorial continuity as it is
implied by this container-space conception is understood as a necessary prerequisite for an
effective and stable exercise of political authority and state function, including the consistent
application of the law to guarantee individual liberty as well as the institutionalisation and
preservation of a common infrastructure and resource management.® Focussing on authorita-

tive acts by a holder of territorial rights over a bounded area, its resources, and the persons



living within it, these arguments indicate that the container-space conception of territory mainly
addresses the relation between individual and territorial authority as a relation of power and
rule.

This rationale is not limited to questions of territorial rights. In the debates on resident non-
citizens’ voting rights, residence, i.e. living within a territory, is widely acknowledged to
ground claims to political rights because it is understood to imply living under a system of rule
which extends to the territorial borders. Even in times of globalisation, territory is considered
as an indicator of individuals’ subjection and thus to constitute a foundation for claims to civic
liberties and political rights which an individual holds in relation to a political authority.®*
Linda Bosniak’s formula of citizenship being understood as “hard-on-the-outside, soft-on-the-
inside”® sums up this idea quite neatly and Benhabib’s call for transparent ways of accessing
political rights and membership after entering a territory as well as for a “citizenship of resi-
dency”® reflects the container-conception of territory as well. Both, Bosniak and Benhabib,
also touch upon the issue of territorial boundaries.

There is another line of argument from the territorial rights debates which makes use of the
container-space conception of territory and which pushes the last point further. As Cara Nine
argues, a territorial as opposed to, for example, a religious or feudal order forms a system of
rule that is based not on substantial and personal membership criteria, which refer to a person’s
attributes, beliefs or group memberships, but on criteria independent of the persons affected.®’
In this view, territorial spaces serve not only as an adequate foundation for a system of equality
before the law. Their boundaries also provide a frame for equal relations between the members
of a political collective and a neutral or rather a-personal way of deciding about inclusion and
exclusion. As a consequence, it is not civic and political rights and liberties which lie at the
heart of this argument. Instead, this reading of territory is activated by the notion of democratic
equality between citizens. Even from this perspective, however, the container-space conception
of territory is still linked to questions of power and authority although, in the latter case, the
power individuals enjoy vis-a-vis each other complements the relation between individuals and
political authority. Territorial borders help to distinguish between members and non-members
and to decide who is to share in democratic processes and institutions, i.e. to answer the ques-
tion of who is to become member in an a-personal or neutralised way.

These findings match Schroer’s general argument that the container-conception of space
remains particularly strong in the context of politics and power relations because it allows to
draw distinct boundaries and to include or to exclude persons in or from a system of rule.

However, while this might be one relevant element in understanding territory, it is not the



whole story. Schroer himself argues that the notion of territory might serve as a “useful illu-
sion”®: Readings of territory as a container space understand it as an instrument and tool,
framing the relations between individuals and authority or between the members of a demos.
They match Christiano’s argument that territory provides the foundation for democracy’s ca-
pacity to justice. At the same time, these arguments ever only refer to territory in the abstract,
to relations of power within or to “neutralised” decisions about membership. This changes once

one turns to social-space conceptions of territory.

2.2 Social-Space Conception: Justifying and Problematising Territory

“Space is a relational (con)figuration ((An)Ordnung) of animate beings and social goods.”*" It
is constituted by actions of spacing, i.e. positioning beings and goods in relation to each other,
and synthesis, i.e. perceiving sets of beings and goods as distinct spatial units. Martina Low’s
definition expresses the general idea that spatial structures are social structures. They are con-
stituted by human actions and insofar as they are institutionalised, they regulate, enable, and
limit human actions. Regarding territorial borders, James Anderson and Liam O’Dowd con-
clude in a similar vein: “Territorial borders both shape and are shaped by what they contain,
and what crosses or is prevented from crossing them. The ‘container’ and ‘contents’ are mutu-
ally formative.”*!

While the notion of residence, understood as an indicator of subjection, mostly reflects a
container-conception of space, a social-space conception lies at the heart of many arguments
made for and against the political rights of resident non-citizens and non-resident citizens. Sev-
eral variants of the all-subjected principle, weary of reproducing existing structures of author-
ity, introduce independent reasons for political rights claims and complement the notion of
subjection by ideas of interpersonal relations*? and thereby inform notions of territory as a
social-space. A particularly clear example is the social membership principle, advocated by
Joseph Carens, which refers to individuals’ residential environment as inherently linked to so-
cial interaction in order to base claims to political participation. Rainer Baubock’s stakeholder
principle, in turn, focuses on political relations between the members of a demos.*® In both
cases, residence is meant to allude to more than physically being within a territory and subject
to existing structures of rule. It refers to interpersonal relations between members of the polit-
ical community or demos and thus to the social co-constitution of the territorial space. Territory
is understood as social space or rather as a valid approximation to a relevant space constituted

by social or political relations between citizens.

10



It is important to note that, examining non-resident citizens’ political rights, Baubdck con-
cludes that one needs to accept a certain discrepancy between territorial borders and wider
membership boundaries and, as a consequence, overlapping memberships in separate territorial
jurisdictions.** In his view and as regards political membership, social spaces between stake-
holders trump territorially defined jurisdictional container spaces. Since permanent residence,
which combines the elements of interpersonality and subjection, remains the central indicator
for justifying the status of stakeholder, it is possible to read this deviation from strictly territo-
rial borders as a transitional problem and territorial borders still as a valid approximation of
independently justified civic boundaries. However, Baubdck’s conclusion uncovers a potential
conflict between container-space and social-space conceptions of territory. Territory is never
an end in itself. By itself, it does not have explanatory power for establishing rights of political
participation. Territorial borders are an operationalisation of independent patterns of justifica-
tion which can be turned against territorial borders themselves. More precisely, justifications
of the boundaries of the demos which strengthen the logic of interpersonal, social or political
relations render territorial borders criticisable at the same time.

Benhabib’s comments on civic and territorial boundaries further this line of argument:

“Surely, advocates of deterritorialized citizenship are correct that political identities need

not be conceived in state-centric terms: the boundaries of the civic community and the

boundaries of the state territory are not coterminous. Nonetheless, democratic commit-
ment to a locality which may be smaller or larger than the nation-state is significant, and
democratic governance implies drawing boundaries and creating rules of membership.

The boundaries of communities of self-governance may not overlap with those of the

nation-state, but the normative challenges of articulating boundaries will not simply dis-

appear once we have made this observation.”*

Benhabib clearly differentiates between territorial and civic boundaries and emphasizes the
priority of patterns of justification independent of territorial borders. Most importantly, how-
ever, she underlines the normative challenges which come along with this insight and which
she herself approaches by referring to the logic of democratic representation and the acts of
self-constitution a demos undertakes (see above). While she adheres to territorial borders, the
constitution of a demos and its circumscription by itself “upon a given territory”*® is funda-
mental from the point of view of democratic theory. A territory is meant to represent a social
space constituted by the relations between its members. Territorial borders are to be understood

as approximating the boundaries which a demos has given itself.
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The debates on territorial rights elaborate on this reasoning: In the Lockean tradition, Sim-
mons cannot but understand territory as a space constituted by individual consent.*” In the na-
tionalist tradition, Miller conceptualises territory in relation to a nation as a social, cultural, and
political collective.*® Interpreting the Lockean tradition collectively and arguing that a political
collective holds territorial rights if it has established a valuable relation between itself and the
territory, Nine relies on a social-space conception of territory in an even more nuanced way:

“Territory refers to the complex relationship that agents have with each other within a

certain place as well as to the stuff that one finds in that place (such as land, air, oil, roads,

houses, ecosystems, etc.). Understanding territory in this way leads us to the realization
that territorial rights are not merely ownership rights. Rather they are a complex set of
rights that capture the multi-layered way that agents interact with each other and with

‘stuff” in ways that significantly affect their experiences.”*°

As autonomous individuals are meant to be able to control their environment, make use of
resources in common and stand in relations of regular interaction, they are likely to be in need
of collective structures of resource management and of jurisdictional mechanisms of conflict
resolution.>® While the arguments of effectiveness and the rule of law call for the container-
space conception of territory, the constitutive importance of interpersonal relations in justifying
territorial spaces points to the relation between individuals and invokes the social-space con-
ception of territory — independent of the question whether one takes people as enduring,
transgenerational collectives organised politically to hold territorial rights as Nine does, or
makes territorial rights dependent on a legitimate state upheld by a people as Anna Stilz ar-
gues.®! Furthermore, if one accepts the co-constitution of demos and state, one does not only
resort to a social-space conception of territory, but also gains a new perspective on the interplay
between container-space and social-space conceptions of territory specific to democratic orders
(see below).

At the same time, many social-space approaches to territorial rights presuppose, but do not
account for boundaries, but focus on what is within. Questions of inclusion and exclusion re-
main at the margins of the discussion. Territories are, mostly implicitly, considered as valid
approximations of the relevant social spaces which are constituted unilaterally. An exception
is Lea Ypi, who does not stop short of the consequences of a social-space conception of terri-
tory. As the latter render boundaries criticisable, she concludes that they can only be legitimate
if they are justified within a broader context of multilateral relations.>? Benhabib shares this

view that any act of self-constitution in general and establishing territorial borders unilaterally
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in particular implies contingent acts of violence. She therefore calls for “reflexive acts of con-
stitution-making ... cognizant of the fact that political entities act in an environment crowded
with other political actors™3. Yet, her focus on the renegotiation of civic instead of territorial
boundaries also indicates that she has fundamental doubts about any change of territorial bor-
ders because it involves risking violent disputes. While social-space conceptions lie at the heart
of justifications of territory, it seems to be politically prudent, in her view, to rather adapt the
underlying social-space and the more pliable civic boundaries in order to approach its territorial
approximation. These arguments, which raise issues of peace and stability, refer back to ques-
tions of power and violence and to the container-space conception. At the same time, they are
in tension with the insight that — from the point of view of democratic theory at least — civic
boundaries are logically prior to territorial boundaries and that both are contingent on political
decisions. Ypi, in contrast, pleads for an alternative approach, for reframing decisions on
boundaries in a broader multi-level context of juridical and potentially even political decisions.
She thereby acknowledges territorial borders contingency as well as the fact that decisions on

boundaries and borders are not neutral.>

2.3 Place Conception: Territory and Identity, Territory and Exclusivity?
Trying to negotiate an additional link between a people and a particular territory, Benhabib
refers to a demos’s commitment to a locality (see above) and thus to a potential reading of
territory which the space conceptions do not grasp. She hints at a conception of territory as the
collective place of a demos. “[P]lace is nothing if not lived,”* Edward Casey argues. It is gen-
erated by the actors and other animate beings living in that place. It is conceptualised as indi-
visible because “[t]he connection between a place and a self which is located here ... is of
utmost importance.”®® A place cannot be empty. It is always filled because it inherently belongs
and is home to something or someone. In addition, the notion of ‘here’ paradigmatically illus-
trates that a place is a centre, a point from where to look at the world. A place is more than a
position in space. Benhabib’s reference to locality reflects this conception: “It is not national
identification but the long-term commitment to a locality, which may be big or small, that
defines the identity of the democratic citizens.”’

A case for such an inherent relation between a demos and a territory is made most explicitly
in nationalist theories of territorial rights. Miller, for example, refers to the immense symbolic
value a nation associates with its homeland and grants a constitutive relation between the nation

and its own territory to justify territorial rights.>® But even outspoken critics of the idea that
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national communities are legitimate holders of territorial rights make use of the place-concep-
tion of territory and thereby of the idea that on its territory, a collective is at its place. Nine, for
example, understands a collective’s unique character, way of life, and common conception of
justice to be influenced by its constitutive relation to its territory as its geographical environ-
ment.%° In contrast to nationalist theories, however, Nine conceptualises this relation not so
much as exclusive or as an essential part of a national identity but as a historically constituted
element of a political collective’s way of life and sense of justice which reflects the relation
between its members and their environment. More than one territorial authority might hold
rights over a particular region.®® A territory as a political collective’s place can shape its mem-
bers’ collective self-understanding and can serve to express their sense of particularity. Yet,
even though such an understanding accounts for a special relation between a demos and a ter-
ritory, any reification of this relation as exclusive is problematic.

In debates on non-resident citizens’ and resident non-citizens’ political rights, notions of
place are rarely addressed. This comes as no surprise because contingent political decisions
about boundaries of membership are at the centre of these discussions. Nonetheless, notions of
place come up. One illustrative example is Bosniak’s reference to the so-called “privilege of
presence” or “hereness”®!, which, she argues, irregular immigrants lack. It implies that there is
a place (a ‘here’) held by a collective at which one has to be recognised to be present in order
for one’s claims to political rights to be acknowledged. If territory is thought of as a particular
collective’s place, the recognition of access to the collective as well as to the place is condi-
tioned on membership. Bosniak shows that this notion of territorial place is close to container-
space conceptions since the fact of being within constitutes the condition for any kind of pres-
ence. However, the idea of being present in the sense of being noticed and of sharing in the
collective place of a (temporarily unified) demos links the territory more intricately to notions
of belonging and collective identity and invokes a notion of exclusiveness which is specific to
place-conceptions of territory — and subject to criticism: Those who are not recognised to share
in this place may be physically present on the territory, but they are continually excluded from

access to the territory understood as a collective’s place in the full sense.

3 On the Multidimensionality of Territory

The preceding analysis establishes the container-space, social-space, and place conceptions as
understandings of territory activated across recent debates on questions of territory, citizenship,
and democracy. These conceptions systematically refer to distinct dimensions of citizenship as

well as to different challenges to be met by democracies. Thus, they show that territory, as well
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as democracy and citizenship, is to be understood as multi-dimensional. They furthermore al-
low for us to systematically negotiate the connection between democracy, citizenship, and ter-
ritory.

Container-space conceptions, which define territory as a receptacle for persons and goods,
foreground territories’ contribution to the security, stability, and effectiveness of political au-
thority. In this case, borders provide a frame for a space of individual equality and liberty as
well as for political dispute and allow to decide on inclusion and exclusion. Territory under-
stood as a container space, does not wield any justificatory force by itself. But it forms an
important structural tool and strategy which contributes to a democracy’s fulfilment of its po-
litical functions. Social-space conceptions of territory, in turn, refer to ideas of interpersonality,
to relations among citizens and are referred to when the constitution and justification of terri-
tory is discussed. Here, territory is understood as a relevant and legitimate social space the
boundaries of which are indicated by territorial borders. Yet, as social-space conceptions high-
light the constructed nature of territories, they not only underlie its justifications but also render
territorial spaces and especially borders criticisable if they inadequately represent relevant so-
cial spaces. Thereby, they question the supposed neutrality of territories.

It is remarkable that most contributions to the debates on transnational citizenship and ter-
ritorial rights, while focussing on one or another space conception of territory, make use of
both. They even oscillate between them. To the extent that they base their argumentation on
understandings of social cooperation, interaction, or interpersonal relations and justify political
or territorial rights by referring to a demos’ self-determination, to relations between citizens
and to their contingent relations to the geographical space they inhabit, they refer to a social-
space conception of territory and recognize territories to be approximations of these social
spaces. As soon as questions of power or authority arise, consequently raising questions of civil
liberties and political equality, the container-conception of territory emerges and superimposes
over the constructed character of territory. This variation between container- and social-space
conceptions can be understood as characteristic of democracies, i.e. of political systems in
which the relations between political institutions and individuals need time and again to be
reconnected to and negotiated with interpersonal relations between citizens. Benhabib’s con-
siderations indicate this interrelation:

“Precisely because democracies enact laws that are supposed to bind those who legiti-

mately authorize them, the scope of democratic legitimacy cannot extend beyond the

demos which has circumscribed itself as a people upon a given territory. Democratic laws

require closure precisely because democratic representation must be accountable to a
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specific people. ... I see no way to cut this Gordian knot linking territoriality, represen-
tation, and democratic voice. Certainly, representative institutions based on other princi-

ples will exist and they ought to proliferate.”

Defining and constituting boundaries is dependent on processes of self-determination by the
demos, i.e. the collective of citizens who constitute the underlying social space. They decide
on the boundaries of the polity within which they stand in relation to existing political institu-
tions. Social-space conceptions of territory render the contingency inherent in this argument
visible. However, even a political system which repeatedly negotiates interpersonal and indi-
vidual-institutional relations and (re-)defines its boundaries, needs at least periodically to be
conceptualised as fixed and bounded. This necessity provides the political system with means
to effectively deal with questions of power and authority as they are related to questions of
individual liberty, and civil and political rights, as well as equality. Conceptualising territory
as container space and taking its a-personal character for granted, however counterfactual and
imperfect it may be, allows us to conceptualise the equal application of the law within a homo-
geneous space to those individuals who equally participate in its making and who, at least
temporarily, form a unified demos to do so. Therefore, the two distinct space conceptions of
territory, though seemingly incompatible, both contribute to understanding the interrelation
between democracy, citizenship, and territory.

The place conception of territory, however, tends to impede acknowledgment of the con-
structed character as well as the democratic contingency of territory just established. Rather, it
highlights a particular, relation between a political collective or demos and its territory, possi-
bly shaping the formers particular political character or even identity. The proximity of place
conceptions of territory to notions of national identity is frowned upon by many non-nationalist
theorists. Against the background of this analysis and from the perspective of democratic the-
ory, | share their reservations vis-a-vis any reification or axiomatic exclusivity of territorial
space.®® Not only are constitutive relations between a territory and a specific people empirically
doubtful; but at a theoretical level, place conceptions tend to mask, even negate territory’s and
especially territorial boundaries contingent and constructed character and its dependence on
interpersonal relations on the one hand as well as its a-personal character, which is fundamental
for territorial spaces and boundaries to fulfil their functions, on the other. Place conceptions
thereby tend to preclude any democratic decision-making about spaces and boundaries and any
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mediation between different space conceptions (in theory) and between non-congruent geo-
graphical and social spaces (in practice). They suspend processes of democratic decision-mak-
ing on issues of territory.

However, as Nine demonstrates by acknowledging the role a specific territorial space might
play for a collective’s particular political character, an alleviated place-conception can express
not the exclusivity, but the particularity of a demos, i.e. of the interpersonal relations between
its members and their collective engagement with an area or land. This relation between a de-
mos and its territory should, however, neither be exclusive nor sealed off from political debate.
Territorial spaces can and do influence the way of life of those who live within them and the
patterns of social and political cooperation which ensue and provide them with a particular
place in our world.®* However, any place conception of territory needs to be compatible with
the space conceptions of territory and with the constructed character and democratic contin-
gency of territory in order to be theoretically compelling.

In sum, is democratic theory apt to preserve the connection between democracy, citizenship,
and territory? On the one hand, territory is understood as a tool to guarantee certain functions
of political authority, to provide the frame within which liberty and equality are protected, or
to give expression to a collective’s particularity. On the other hand, it is meant to represent an
approximation of relevant but independently constituted social spaces. Neither interpretation
establishes a theoretically necessary relation between democracy, citizenship, and territory.
However, this does not mean that this connection should be casually dismissed. Instead, two
independent questions have to be answered in order to judge the future role of territories: (1)
Can existing (or possible) territories be considered as an approximation or operationalisation
of relevant social spaces? Can territorial borders be considered to represent their boundaries?
Analyses of globalisation, denationalisation, and deterritorialisation might challenge this con-
ception. However, any answer to the first question needs to be combined with reflections on
the second: (2) Can we achieve the functions which territorial spaces and boundaries fulfil by
different means and/or in more convincing ways? So far, political authority is established to
function effectively and the law is set to be applied consistently within territories. So far, indi-
viduals enjoy liberty and equality and participate in processes of collective self-determination
within territories. The factual acceptance of territorial spaces and boundaries contributes to
these achievements. Yet, this does not mean that territory as a tool cannot be questioned or
criticised. Due to the contingency and to the fundamentally constructed nature of territorial
spaces and boundaries, which the social-space conception of territory makes explicit, the ques-

tion whether it is still the best we can do or whether, due to recent changes, it stands in the way
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of the ends to be achieved, is legitimate. Any reification of territory and any insistence on its
exclusive character, as it is expressed by the principle of exclusive territoriality and is often
based on a strong place conception of territory, endanger the possibility of asking this question
and leads right back into the ‘territorial trap’. It is true as well, however, that considering rele-
vant social and political spaces to be differently constituted does not release us from, but rather
imposes upon us the challenge and the responsibility to search for alternative instruments and
mechanisms guaranteeing liberty, equality, and a legitimate political authority’s effectiveness

as well as securing legitimate decisions on its boundaries.

Conclusion
These questions do not provide us with a clear-cut answer to the question whether to keep or
to cut the link between democracy, citizenship, and territory. Yet, they offer the means to re-
evaluate existing contributions to the debate and possible pathways for future research.
Regarding Benhabib’s contributions, the preceding argument allows for a complex interpre-
tation of her diagnosis of a crisis of territoriality. On the one hand, it offers a theoretical frame-
work to judge different challenges which territorial spaces and boundaries face. On the other
hand, it provides theoretical reasons to dispute the principle of territoriality itself as it tends to
foster exclusive readings and the reification of territorial spaces especially if founded on strong
place conceptions of territory. In addition, the variation and (re-)negotiation between container-
and social-space conceptions of territory is to be part of any democratic reading of territory.
Consequently, Benhabib’s reliance on the notion of locality, which points to a place-conception
of territory, has to be viewed with suspicion — at least as long as it remains unclear what a
demos’ commitment to a locality is meant to imply. Finally, the relation between civic and
territorial boundaries needs to become subject to debate. Following Benhabib, | support at-
tempts not to collapse the decision on civic boundaries into territorial boundaries and to endorse
the multidimensionality of democratic boundaries in general. Unlike Benhabib, however, | ar-
gue in favour of acknowledging territorial spaces and boundaries to be contingent and to con-
sider them, with due caution, as subject to political debate and decision-making. This is one of
the main arguments to be taken from Nasstroms contributions to the boundary paradox — even
if she does not discuss territorial boundaries herself — and Ypi’s work on territorial rights.
Ochoa Espejo’s attempt to dissolve the boundary problem by independently justifying territo-
rial spaces in order to, then, deduce democratic boundaries, in contrast, disregards the fact that
social and political relations between persons (within and to some degree to geographical

spaces) constitute the basis of convincing justifications of territory in the first place. To reverse
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their relationship would disregard the fundamental insight that any reaction to the boundary
problem of democracy, including any answer to the two questions outlined in part 3 of my
argument, and thus any decision about the future of territory requires a political decision which
acknowledges the primacy of the relations between citizens who want to govern themselves
collectively.

Thomas Christiano provides one answer to both of the questions which I established funda-
mentally supports the status quo. His answer is compatible with my argument because, first, he
abstains from place-conceptions of territory and, second, he explicitly answers both questions
raised about the future of democracy. He understands territories as common worlds and thus
as relevant social spaces and, at the same time, pays attention to their function in guaranteeing
states’ capacity for justice — implying a container-space conception of territories.®® However,
as Christiano only vaguely touches upon processes of mediation between the different space
conceptions of territory and on efforts to (re-)negotiate territorial boundaries under conditions
of globalisation, one does not have to share his answer to my questions. Ruggie’s calls for a
multiperspectival polity open up a space of possibilities for alternative answers.®® Theoretical
proposals for plural spaces and permeable boundaries exist: Habermas outlines the expansion
of spatial democratic jurisdictions to the regional or even the global scale; Held goes further
and attempts to conceptualise networks of overlapping jurisdictions and demoi.®” Conse-
quently, from the point of view developed in this paper, the question remains open if democracy
can and should function without adhering to territorial spaces. There are good reasons to ques-
tion (existing) territorial spaces as fixed frames of democratic orders, yet they might still be of
value to democratic orders.

While the theoretical debate is still ongoing, nested systems of interrelated territorial spaces
within the European Union provide early examples of how the connection between democracy,
citizenship, and territory can develop — without abandoning territorial spaces and boundaries
altogether. Renouncing exclusive territoriality, furthering the permeability of boundaries, and
creating an additional European political space can be understood as reactions to a change of
the underlying social and political spaces which can no longer be operationalised by fixed and
exclusive territorial spaces (question 1). As the notion of territorial spaces and boundaries are,
however, not abandoned but adapted, this solutions remains — so far — set within the territorial
logic of differentiation and continues to make use of an adapted container-space conception of
territory to guarantee the functioning of democratic rule (question 2).

The debates concerning the future of territorial spaces and boundaries will continue for some

time and it is yet to be seen how they will play out. From the point of view established in this
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paper, however, there are convincing justifications for doubting and renouncing the logic of
exclusive territoriality and closed off territorial borders as well as for supporting attempts at
creating additional spaces of broader scope if necessary. As of now, completely abandoning
the territorial logic seems not to be a feasible and advisable step to take, as functional equiva-
lents to territorial spaces are not yet fleshed out. Yet, it is important to note that the burden of
justification lies on both sides: Globalisation and migration compel advocates of keeping the
link between democracy, citizenship, and territory to show and argue how territorial spaces and
boundaries still represent relevant social spaces. But they also compel those, who want to cut
this connection, to provide functional equivalents for container-space conceptions of territory.
Neither stance presents a superior default position. The questions as well as the categories de-
veloped in this paper do not solve this problem. They provide, however, a vocabulary, to sys-
tematically approach these questions, to evaluate different positions, and to explicitly conduct
these debates once we acknowledge that “the proper home of politics and democracy becomes

a puzzling matter.”®®
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